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: FEDERAL ELECTION °
FEDERAL ELECTION COMMISSION COMMISSION
999 E Street, N.W. .
Washlogtes, D.C. 26463 211 APR 28 AM 9 U6
FIRST GENERAL COUNSEL'S REPORT CELA
MUR: 6404 C -,

COMPLAINANT:
RESPONDENTS:

RELEVANT STATUTES AND
REGULATIONS:

INTERNAL REPORTS CHECKED:
FEDERAL AGENCIES CHECKED:

L INTRODUCTION

DATE COMPLAINT FILED: 10/21/10
DATE OF NOTIFICATION: 10/28/10
LAST RESPONSE RECEIVED: 01/7/11
DATE ACTIVATED: 01/28/11

EXPIRATION OF SOL: 10/18/15 - 11/2/15

Carmen Marie Darland

Stutzman for Congress and Amber L. Taylor, in her
official capacity as Treasurer
Noble County Republican Central Committee

2US.C. §441d
11CFR. §110.11

11 C.F.R. § 100.22(a)
Disclosure Reports

None

The complaint alleges that three campaign road signs and a billboard advertisement

supporting the election of Indiana House candidate Marlin Stutzman did not contain disclaimers

about authorization and payment. The raspocdents, Stutzman for Congress and Amber L.

Taylor, in her official capacity as treasurer (“Committee™), and the Noble County Republican

Central Committee (“NCRCC”), deny any involvement or knowledge regarding the “signs” but

do not specifically address the billboard advertisement. Upon review of the complaint,

responses, and available information, there appears to be no basis for concluding that the

Committee or the NCRCC produced or disseminated the road signs. Therefore, we recommend
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that the Commission find no reason to believe that the respondents violated 2 U.S.C. § 441d as to

the road signs. We further recommend that the Commission dismiss the complaint as to the

- respondents regarding the billboard advertisement, pursuant to Heckler v. Chaney, 470 U.S. 821,

831 (1985), due to the relatively low cost of the communication, and close the file.
IL. FACTUAL AND LEGAL ANALYSIS

A. Factual Summary

Complainant, a local Democretic Party Chair in Indiana, alleges that three large, identical
campaign mad signs ard a billboard advertisement in and eround Kendallville, Indiana, that
advocated the elertion of federal House candidate Marlin Stutzman failed to contain dieclaimers
regarding who authorized and paid for them. The road signs were located along U.S. Highway 6,
a state road, and a city street. The billboard was on a state road, near a U.S. highway
intersection. The complainant states that she asked the Stutzman campaign and the local
Republican Party Chair to remove the road signs and address the matter.

The complainant included photographs of a road sign and the billboard. See Complaint,
p. 3. The complainant described the road signs as "two sided chloroplast with 3 color print.” /d.
at 1. The road signs state, “WHO’S REALLY BEHIND HAYHURST” with the “T” of
Hayhurst palled back te reveal “OBAMA.” The signs continue, “Vate Maclin Statzmen The
Cinar Chdlce.” (Emphasis in original). Also available at http://goo.gl/q6KBY. The bitlboard
advertisement states, “A Vote For Hayhurst is a Vote For Obama. Marlin smumm. Fhe Clear
Chaice.” There also appears to be a “pull-back” effect using Hayhurst am_l Obama’s names,
similar to the road sign advertisement. See Complaint, p. 3. The complainant’s allegation
concerning the billboard is handwritten and appears on the second page of the complaint below

the typed text regarding the road signs. /d. at 1-2.



11044294873

10

11

12

13

14

15

17

19

20

21

22

23

MUR 6404 3
Stutzman for Congress et al.
First General Counsel’s Report

The Committee, which is Marlin Stutzman’s authorized committee, responds that neither
it nor Stutzman paid for or authorized the “signs,” and that the Committee has no information
regiisding the identity of the person or organization that had the signs produceg_qld posted.
Committee Response at 1.

The NCRCC responds that it was neither aware of nor responsible for the “signs” and did
not sanction them. NCRCC Response at 1. Randall L. Kirkpatrick, the NCRCC Chairman,
states that the complainant called him abaut tisn road signs and that he then called Stmzmun. Jd
at 1-2. Stutzman replied that he was not aware of the signs and did not know who was
responsible for them. Id. at2. As to the billboard at issue, the responses do not specifically
address whether the respondents produced, paid for, or disseminated this communication. We
sent the respondents a letter inviting them to clarify their responses to address the billboard
advertisement, but we have yet to receive a response.

B.  Legal Analysis

The Federal Election Campaign Act of 1971, as amended (the “Act™), requires that |
whenever a political committee makes a disbursement for the purpose of financing any
communicativn through any outdoor advertising facility or amy ather type of general public
politiaal advertising, or whenever iy persan tnakes a disbursement for the purpase of finaicing
cammunicaticns expressly sdvocating the election or defsat «f a clearly identified cantdidate,
such communication must include certain information. 2 U.S.C. § 441d(a) and 11 C.FR.

§ 110.11. Specifically, the communication must disclose who paid for the communication;
whether it was authorized by a candidate, an authorized political committee of a candidate, or its
agents; and if not authorized by a candidate, authorized political committee of a candidate or its

agents, the name, address, phone number or web address of the person who paid for the
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communication and that it was not authorized by any candidate or authorized committee of a
candidate. 2 U.S.C. § 441d(a)(1)(3). Moreover, the payment, authorization, and identification
informatigisnust be printed in a box in sufficiently-sized type and with adequate colggeontrast.
2US.C. § 441d(c).

Under the Commission's regulations, a communication contains express advocacy when
it uses phrasus, such as “Vote for the President,” or uses campaign slogans ur ihdividual words
“which in contaxt can kava no other seatonable nzeaning than ta enonurage the cleation er defeat
of one or mare clearly identified candidate(s), such as posters, bumper stickers, advertisements,
etc. which say ‘Nixon’s the Qne,’ ‘Carter °76,” ‘Reagan/Bush’ or ‘Mondale!*” 11 C.F.R.

§ 100.22(a).

The Stutzman road signs and billboard advertisement are communications that constitute
outdoor advertising or general public political advertising such that the disclaimer requirements
of 2 U.S.C. § 441d(a) apply. Moreover, the conun;mications include the phrases “Vote Marlin
Stutzman” and “Marlin Stutzman. The Clear Choice,” which constitute express advocacy for
Stutzman under 11 C.F.R. § 100.22(a).! Thus, whether a pofitical committee or a person paid for
and disseminated the roaé signs und billboard advertissment, the coranrunications should have
complied with s=ction 441d(a).

Tha complains:d suggesta that the Coeumittee and/ar the NCRCC disseminated the
advertisaments. The respondents state unequivocally that they did not disseminate the “signs,”
and there is no publicly available information indicating otherwise. Based on these factors, we

recommend that the Commissiop find no reason to believe that Marlin Stutzman for Congress

! There is no publicly available information indicating that the Stutzman Committee used any statements displayed
on the pomonmicetions at issue 83 campaign slogmns.
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and Amber L. Taylor, in her official capacity as treasurer, or the Noble County Republican
Central Committee violated 2 U.S.C. § 441d(a) with respect to the road signs.

As for thewoard advertisement, there is no publicly available information regardu!h '
the source of the communication. While the respondents deny that they were responsible for the
creation or dissemination of the “signs,” they do not specifically address the allegation regarding .
the billboard at issue. As the allegation regarding the billboard advertisement was handwritten
on the last pmre af the camplaint, and the comphtint sxd responass pifier to a phomo cail betwren
the patties reganding oaly the road signs, it is possible that the respeadents’ failure to exprassly
mention the billboard: was inadvertent. On the other hand, the complaint attaches a photngraph
of the billboard, so the respondents should have been aware of the allegation. Under these
circumstances, the information is inconclusive whether the named respondents in this matter
were responsible for the billboard. As such, like the road signs, we are unsure as to the identity
of the person or entity responsible for the billboard. Therefore, an investigation would be needed
to identify who paid for and disseminated the road signs and billboard advertisement.

The photograph of the Stutzman billboard advertisement contains one lead to possibly
obtainiag more informatien — the name of the billboard advertising vender, whith is an Indiaua
company called Bushhart. Burkhast appears to sell spaca ant outdoer astivertiting locations aad
also creates advertising signs. See www.hurkhartady.com. If the Commission were to make a
reason to believa finding and authorize an investigation, we could ask Burkhart ta identify the
person or group that placed the Stutzman billboard. It is also likely that such information would
identify the person or group that disseminated the road signs, as the signs are similar to the
billboard and were apparently placed at the same time.
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Nevertheless, we do not think it is worth the use of the Commission’s resources to
investigate this matter Here, it appears that the costs for the road signs and one billboard were
likely small. A Google sﬂh for “two sided chloroplast with 3 color print” reveals costs for
similar road signs to be in the range of $3 or less per sign, with minimum orders of 50 to 100
signs. See, e.g., http://yardsigns.org/wholesigns.html. Also, Burkhart’s website contains a price
list, afbeit from 2007/2008, which shows the advertising rate for a similarly-sized biltboard in
Nobie Comty to be $536 for a four-week period.? See hitp://geo.gl/Jyviit. Thus, it appoam that
if the Commission were to pursue further action, even factoring in the unknoem production cests
for the billboard and the current market rate, the amount in violation would likely be less than
$2,000. Compare MUR 5583 (Unknown Respondents a’k/a/ someone who loves Jesus and
Friends of swi)) (Commissiqn found reason to believe as to unknown respondents in disclaimer
case involving more than 1,000 express advocacy mailings) and MUR 4919 (East Bay
Democrats) (Commission found reason to believe unknown respondents knowingly and willfully
violated disclaimer provision in thousands of mailers and phone calls and concealed themselves
behizd fake name). See also MUR 5549 (Adams) (Commission filed suit ¢ver $1 mlillion in
independent expenditures for bﬂlw placed across theey states; Commission sought stitutory
penalty for pantially deficiont diselaimers that were suboequently comentad). Investigatng a
matter with such a low potential amomnt ir violation would notbe an sfficient use of
Commission resousces.

Accordingly, in light of the limited number of known communications and their apparent
low cost, we recommend that the Commission exercise its prosecutorial discretion and dismiss

the complaint’s allegations that Marlin Stutzman for Congress and Amber L. Taylor, in her

2 From the photograph in the complaint, it appears that the billboard is a small “poster panel” and not a large
“balletin.” See hipp://wwunbnrkhartadv som/rates iminm].
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" official capacity as treasurer, or the Noble County Republican Central Committee violated

2 U.S.C. § 441d(a) with respect to the billboard advertisement. See Heckler v. Chaney, 470 U.S.

821, 831 (1985). We also recomngmind that the Commission close the file.

IIl. RECOMMENDATIONS

1.

Find no reason to belicve that Marlin Stutzman for Congress and Amber L.
Taylor, in her official capacity as Treasurer, violated 2 U.S.C. § 441d with respect
to the road signs.

Find no reason to believe that the Noble County Republican Central Committee
violated 2 U.S.C. § 441d with respect to the road signs.

Dismiss the allegation that Marlin Stutzman for Congress and Amber L. Taylor,

in her official capacity as Treasurer, violated 2 U.S.C. § 441d with respect to the
billboard advertisement.

Dismiss the allegation that the Noble County Republican Central Committee
violated 2 U.S.C. § 441d with respect to the billboard advertisement.

Approve ilie attachad Factual ami Legal Analyses.

Approve the appropriate letters.
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7. Close the file.

2% [n

BY:

Christopher Hughey
Acting General Counsel

Leiphe Lo

Stephen Gura
Deputy Associate Counsel for
Enforcement

K, L 2t
)yA). Luckett
ing Assistant General Counsel

0O

Elena Paoli
Attorney




